
VIRGINIA: 

 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 
 

STEVE GASKINS, et. al.     ) 

        ) 

Plaintiffs,      ) 

        ) 

v.         ) Case No. CL-2021-0010198 

        )  

MCLEAN BIBLE CHURCH, INC., et. al.,   ) 

        ) 

Defendants.      ) 

_______________________________________________ 

 

 MEMORANDUM OF LAW IN SUPPORT OF INJUNCTIVE RELIEF 

 

COME NOW your Plaintiffs, Steve Gaskins, Michael Manfredi, Roland Smith, Kevin 

Elwell and Adam Jeantet, by counsel, and propound this Memorandum of Law in support of 

their Motion for Preliminary Injunction, and pray this honorable Court to enjoin Defendants from 

electing new members until such time as this Court has adjudicated this case on the merits. As 

time is critically of the essence, Plaintiffs seek urgently expedited review. In support thereof, 

Plaintiffs state as follows: 

I. INTRODUCTION 

This is a breach of contract action seeking to remedy Defendants’ illegal actions to deny 

Plaintiffs their rights to cast a free and fair vote, to have those votes lawfully counted, and to 

enjoy their right to a secret ballot. Plaintiffs allege that the Board of Elders (“the Board”) of 

McLean Bible Church (“MBC”) was not validly elected, and as such, is without authority to act 

on behalf of MBC in admitting new members until this matter is adjudicated on the merits. 

 Now Defendants have hastily called a congregational Zoom meeting for the purpose of 

electing some 200 new members handpicked by Defendants, in an attempt to prevent this Court 
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from providing the relief requested by Plaintiffs – a free and fair election for three purported 

Elders chosen in a July vote after Defendants unlawfully stripped numerous MBC members of 

their voting rights under the MBC constitution. Defendants also plan to vote on MBC’s 2022 

budget at the meeting. 

II. JURISDICTION AND VENUE 

 This Court has jurisdiction over the contract dispute at the heart of this action pursuant to 

§ 17.1-513 of the Code of Virginia. This Court has jurisdiction to grant the requested injunction 

pursuant to § 8.01-620 of the Code of Virginia. 

 Venue is proper in this Court pursuant to § 8.01-262 (1), (3) and (4) of the Code of 

Virginia,  as the defendant Church is located in Fairfax County, several Plaintiffs are residents of 

Fairfax County, and the actions complained of as breaches of contract and the actions threatened 

by Defendants that Plaintiffs seek to enjoin occurred or would occur in Fairfax County.  

STANDARD OF REVIEW 

 Although “[n]o Virginia Supreme Court case has definitively set out standards to be 

applied in granting or denying a preliminary injunction”, Virginia courts have  

followed standards delineated in the four-part test used by the federal courts. Under the 

four-part test, a party seeking the injunction must show the following: 

  1) a substantial likelihood that the movant will ultimately prevail on the merits; 

2) a showing that the movant will suffer irreparable injury unless the injunction 

issues; 

3) proof that the threatened injury to the movant outweighs whatever damage the 

proposed injunction may cause the opposing party; and 

4) a showing that the injunction, if it is issued, would not be adverse to the public 

interest. School Bd. of Richmond v. Wilder, 73 Va. Cir. 251, at * 2 (Richmond Cir. 

Ct. 2007). 
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 In effect, Virginia courts have applied the four factors delineated by the United States 

Supreme Court in Winter v. Natural Res. Defense Council, 555 U.S. 7, 20 (2008). Under the 

Winter standard, “A plaintiff seeking a preliminary injunction must establish that he is likely to 

succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary 

relief, that the balance of equities tips in his favor, and that an injunction is in the public 

interest.” 

 "A litigant has standing if he has 'a sufficient interest in the subject matter of the case so 

that the parties will be actual adversaries and the issues will be fully and faithfully developed.'" 

Howell v. McAuliffe, 292 Va. 320, 332, 788 S.E.2d 706, 713 (2016) (quoting Cupp v. Bd. of 

Sup'rs, 227 Va. 580, 589, 318 S.E.2d 407, 411 (1984)). Standing to seek mandamus relief also 

requires Plaintiff to "demonstrate a direct interest, pecuniary or otherwise, in the outcome of the 

controversy that is separate and distinct from the interest of the public at large." Id. at 330, 788 

S.E.2d at 712. 

ARGUMENT 

I. Background 

 Plaintiffs filed this lawsuit in July, 2021. Plaintiffs alleged that Defendants had illegally, 

in violation of the constitution of McLean Bible Church (“MBC”), denied voting rights to 

members of MBC in the election of Elders to MBC’s governing Board of Elders (“the Board”). 

 Plaintiffs alleged, inter alia, that the MBC constitution requires that candidates for Elder 

must receive an affirmative vote from seventy-five percent of voting members present at the 

yearly election meeting, in order to be elected. Complaint at ¶ 36 [Compl. at ¶ 36]. They alleged 

that the constitution requires that if candidates do not receive seventy-five percent, the Board is 

required to put forward “additional nominations” for election as Elder. Id. If the second slate of 
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candidates fails to receive seventy-five percent, then the entire Board is subject to a vote of 

confidence. Id. at ¶¶ 39-40. If the Board fails to receive seventy-five percent in the vote of 

confidence, the MBC congregation recovers the authority to select a wholly new six-member 

Board of Elders from among congregational ranks. Id. at ¶ 40. It is this eventuality that 

Defendants are determined at all costs to avoid. 

 Plaintiffs have alleged that Defendants arbitrarily placed members in good standing into 

“inactive” nonvoting status, because Defendants believed the members would vote against 

Defendants Chuck Hollingsworth, Ken Tucker and Ken Burris to fill the three vacancies on the 

Board. Id. at ¶¶ 48-49. They alleged that Defendants accordingly created an arbitrary and 

inaccurate voter universe, tainting any result that might emerge, and allowing Defendants to in 

effect predetermine the outcome by illegally scrubbing voters who they believed would vote the 

“wrong” way. Id. 

 They further alleged that Defendants planned to force a second vote in July after an initial 

vote on the three Elder candidates was defeated in June, but at the July vote Defendants planned, 

for the first time in the history of MBC – for fear of losing the vote and seeing the entire Board 

forced into a vote of confidence – to deny members the right to a secret ballot in an Elder 

election. Id. at ¶¶ 69-70. Plaintiffs alleged Defendants would require all members, including 

church staff who, on information and belief, did not support the Elder candidates, to place their 

names on their ballots if they wished to cast a vote. Id. at ¶¶ 71-72. Plaintiffs alleged that 

Defendants intended thereby to intimidate voters into supporting Defendants’ choice of 

candidates. Id. at ¶ 73. 

 Plaintiffs requested, inter alia, an emergency injunction to halt the coerced vote, an order 

requiring reinstatement of members placed in inactive status without evidence of missing eight 
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consecutive services – the threshold required by the constitution for a member to be placed in 

inactive status – and, should the vote proceed before the Court could act, an injunction ordering a 

new election with secret ballots. However, this Court did not have time to consider the request 

before Defendants proceeded with the July vote. 

 Defendants followed through on their threats. In the July vote, members were required to 

place their names on ballots in order to vote. Defendants have alleged that numerous members 

were arbitrarily removed from church rolls or illegally placed in inactive nonvoting status before 

the July vote. Under the artificially rigged process, Defendants were narrowly successful in 

obtaining the required three-quarters vote to elect the three purported new Elders. 

 Accordingly, Plaintiffs plead that the purported Elders were not validly elected. Since a 

failure to validly obtain seventy-five percent support at the July vote would have forced the 

required vote of confidence for the entire Board, Plaintiffs assert that the current Board is 

without constitutional legitimacy, and it should have no power to act for MBC. Plaintiffs seek a 

jury trial to determine how many members were placed in inactive status, and whether 

Defendants had any evidence that those members had missed the required eight consecutive 

meetings before being denied the right to vote. If not, they seek injunctive relief requiring a new 

vote for the three Elder candidates, open to – and only to – all members in good standing as of 

the June 30 congregational meeting (including members who may have missed services due to 

COVID concerns dating back to March 2020), subject to MBC’s 60-year course of performance 

of holding Elder elections by secret ballot, and with voting rights restored to any members 

wrongfully denied before the second vote in July. 

 This Court previously denied Defendants’ motion to dismiss alleging lack of jurisdiction. 

In response, Defendants devised another plan to essentially stuff the ballot boxes, and avoid a 
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new vote by the duly-constituted membership in place as of June 30, 2021. Defendants have now 

called a congregational meeting to elect a new slate of approximately 200 applicants for 

membership who have been selectively chosen by Defendants.  

As with elections for Elder, the MBC constitution requires a seventy-five percent 

affirmative vote to elect new members. Tellingly, and again for the first time in MBC history, 

Defendants have determined to hold membership elections via an online virtual meeting. For the 

past 60 years, membership elections have always occurred in open, in-person congregational 

meetings. All other MBC functions have completely reopened under pre-COVID conditions, 

including in-person worship services. There is no reasonable justification for yet another 

deviation from MBC’s historical course of performance, except to allow Defendants to 

manipulate the result. Again, transparency and a fair vote are harmful to Defendants’ cause, and 

again, Defendants have devised a way around them. 

With a Zoom vote, there is no way to independently verify the identity of the individuals 

casting ballots, or whether they are even members of MBC. Likewise, there is no way to ensure a 

“fair and accurate count of the votes,” as required by the Virginia Supreme Court’s decision in 

Reid v. Gholson, 229 Va. 179 (Va. 1985). Plaintiffs and other dissenting voices have no 

representatives to observe the count, and no presence at whatever central location Defendants 

will use to determine which individuals will or will not be allowed to vote in the Zoom meeting. 

Defendants plan thereby to ensure that, even should this Court find that Defendants were 

not validly elected and should have been subject to a vote of confidence, the invalid Board will 

have invalidly elected enough new handpicked MBC members to ensure their victory in any 

votes subsequent to this Court’s ruling. Since Defendants control the Board – however invalidly 

– they and they alone decide which individuals to submit to the congregation for a vote.
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Defendants are well aware of the narrow nature of the margins in both the June and July votes. 

Even should the Court order reinstatement of members illegally barred from the July vote, which 

should have forced a vote of confidence for the entire Board, Defendants’ scheme divests the 

Court of the ability to provide a remedy. 

 Had Defendants, instead of unlawfully denying members voting rights, instead stuffed 

the ballots boxes with 1000 votes from random nonmembers who live nearby to MBC, this Court 

would not likely allow a Board thus illegally elected to cement its position by electing new 

voting members before the Court could act to remedy the ballot stuffing. This Court should not 

reward Defendants’ efforts to cement their position after their equally egregious, if less obvious, 

rigging of the election by denying lawful members voting rights. 

 Likewise, if MBC were any other corporation, where a Board of Directors gained power 

illegally then sought to secure power by selling additional shares to handpicked supporters of the 

illegal directors, this Court would not likely hesitate to rescind the stock sale. It should have no 

more hesitation to grant the relief requested here. 

 The Board’s ability to yet again predetermine election outcomes exists only as the fruit of 

the poisonous tree that is the invalid “election” of July 2021. Until a free and uncoerced election 

is held only from among the membership that existed at the June 30 congregational meeting, and 

an accurate determination made as to whether the Board is thus constitutionally subjected to a 

vote of confidence, this Court should enjoin Defendants from essentially stuffing ballot boxes by 

adding new members. 

II. The Winter Factors Show that Plaintiffs are Entitled to Injunctive Relief  

A. Plaintiffs are Likely to Succeed on the Merits 
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 Virginia law is clear. The courts are not to wade into the “religious thicket” of 

determining a church’s theological beliefs. Reid v. Gholson, 229 Va. at 189. Courts should not 

even tell congregational churches what sort of constitution or bylaws to enact; once the 

congregation has spoken by majority vote, the decision is not subject to court review. Id. 

 “The situation is otherwise, however, when the members of a congregational church 

merely seek the protection of the court for the purpose of obtaining a fairly-conducted meeting in 

the first place.” Id.  

A member of a congregational church, seeking the aid of the court in protecting his civil 

and property rights, may appeal only to the simple and fundamental principles of 

democratic government which are universally accepted in our society. These principles 

include the right to reasonable notice, the right to attend and advocate one's views, and 

the right to an honest count of the votes. Such rights are fundamental to our notions of 

due process. They are neutral principles of law, applicable not only to religious bodies, 

but to public and private lay organizations and to civil governments as well. Courts must 

apply them every day, and can do so without any danger of entering a "religious thicket." 

Id. at 189-90. 

 In an unpublished case in 2014, the Virginia Supreme Court reaffirmed the continuing 

strength of Gholson. In Smith v. Wade, the Court quoted Gholson: “[W]here church property and 

civil rights disputes can be decided without reference to questions of faith and doctrine, there is 

no constitutional prohibition against their resolution by the civil courts." Smith v. Wade, 2014 

Va. Unpub. LEXIS 15 at * 3-4 (Va. 2014). 

 The rationale of Gholson and Smith should be controlling here. As the Smith Court noted, 

“[i]n the present case, there is no need for an inquiry into the faith or doctrine of the Church. 

Rather, the applicable inquiry is limited to whether the process established in the Church 

Constitution for making church decisions was followed.” Id. at *4. Demonstrably, the Board has 

thrown off all pretense of following the Constitution, not to mention any hint of civil rights and 

voting integrity of its members. 
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 Virginia law is clear that “[t]he constitution and by-laws adopted by a voluntary association 

constitutes a contract between the members, which, if not immoral or contrary to public policy, or the 

law, will be enforced by the courts.'" Gottlieb v. Economy Stores, Inc., 199 Va. 848, 856 (1958). 

Plaintiffs ask simply that the Board and MBC be required to live by its own Constitution, with the 

rules therein applied evenhandedly and without favoritism, across the congregation. 

 The proofs that the Board has failed this test are legion. The Board has defied the 

Constitution’s requirement to “submit additional nominations” after an initial slate is defeated. Art. 

VI, § 4; Compl. at ¶ 36. It has attempted to evade the requirement of Art. VI, § 4 to fill vacant Elder 

positions within 90 days or face a “vote of confidence” with the ultra vires expedient of the Board’s 

failure to either recess or adjourn the meeting at the end of the June Congregational Meeting. Compl. 

at ¶¶ 60-62. 

 It has defied the requirement that all “active members who have passed their sixteenth (16th) 

birthday” have voting privileges, by consigning some members to “provisional” voting status and, on 

information and belief, not counting all provisional ballots of active members. Id. at ¶¶ 52, 57-58. It 

has defied the requirement of Art. V, § 4 to determine that a member has actually missed eight 

consecutive Sundays, AND that any such Sundays missed were without “reasonable excuse,” before 

consigning the member to “inactive status” without voting privileges. Id. at ¶¶ 48-49. In addition, on 

information and belief, the Board has not consigned all such members to “inactive status,” instead 

choosing arbitrarily to make some members “inactive” while leaving other “active,” on the basis of 

such members’ statements the Board interpreted as being in support of or opposition to the proposed 

Elders. Id. at ¶ 49. 

 Accordingly, Plaintiffs are likely to prevail at trial, and an injunction should be granted. 
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B. Plaintiff Will be Irreparably Harmed in the Absence of an Injunction 

 Plaintiffs will be irreparably harmed if no injunction is granted. If – despite the likely 

invalidity of the July “election” at which the three purported Elders were elected and the full 

Board avoided a vote of confidence – the Board is allowed to add new handpicked members, 

even a judgment by this Court completely in Plaintiffs’ favor would be unremediable, as the 

invalid Board would have yet again improperly predetermined the outcome by its ultra vires 

actions in adding new cherrypicked members.  

 Any prejudice to Defendants in being required to delay addition of new members until 

this Court can adjudicate the validity of the July “election” is de minimis in comparison to the 

prejudice to Plaintiffs, if an invalid Board is allowed to again handpick the voting universe 

before the Court can order the new election.  Win or lose, there is simply no prejudice in being 

required to ensure a truly free and fair election to all members, and only those members, entitled 

to vote. 

 As the Fourth Circuit has noted in the civic context, “these injuries are completely 

irreparable, as “once the election occurs, there can be no do-over and no redress.” League of 

Women Voters of NC v. North Carolina, 769 F. 3d 224, 247 (4th Cir. 2014). Worse, Defendants’ 

purpose in their unprecedented Zoom vote is specifically to ensure that this Court will be unable 

to redress Plaintiffs’ claims even in a favorable ruling. Instead, the number of members selected 

by the invalid Board will ensure that even if the Court orders the restoration of voting rights for 

members unlawfully declared “inactive,” their votes will be offset by the members brought in by 

a Board without authority to act. 

 Accordingly, Plaintiffs have shown irreparable harm, and an injunction should issue. 

C. The Public Interest Favors an Injunction 
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 As the Gholson Court noted, “the simple and fundamental principles of democratic 

government … are universally accepted in our society. These principles include the right to 

reasonable notice, the right to attend and advocate one's views, and the right to an honest count 

of the votes. Such rights are fundamental to our notions of due process. They are neutral 

principles of law, applicable not only to religious bodies, but to public and private lay 

organizations and to civil governments as well.” Gholson, 229 Va. at 189-90.  

 The interests of thousands of existing MBC members in finally having a secret and 

uncoerced ballot militates in favor of this Court granting an injunction. So does the principle of 

predictability and reliability of contracts, which would be dealt a huge blow should this Court 

allow the Board to be rewarded for fundamentally ignoring the foundational principles and rights 

enshrined in the MBC Constitution. 

D. The Balance of Equities is Likewise in Plaintiffs’ Favor 

 "He who asks equity must do equity, and he who comes into equity must come with clean 

hands." Firebaugh v. Hanback, 247 Va. 519, 526 (1994). Plaintiffs come before this Court with 

clean hands, seeking an injunction to preserve the status quo, maintaining the integrity of the 

voter universe as it existed at the June 30 congregational meeting, and allowing those members 

to cast secret and uncoerced ballots as they have for the entire history of MBC under its current 

constitution. 

 In addition, while Plaintiffs argue that the Board should have no authority to act for MBC 

at all, they do not request that the Court enjoin Defendants from voting on a budget, paying staff 

or making contracts for MBC. They seek only to preserve the integrity of the voter universe and 

maintain the status quo until the Court can rule on the merits. 
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 In stark contrast, MBC and the Board have asked this Court to vindicate their long train 

of abuses of the democratic voting rights of their members, in contravention of the rights 

protected by MBC’s Constitution. This Court ought not to bless the Board’s redoubled efforts to 

deny it the ability to grant relief even if it finds the election to have been stolen. 

 Instead of respecting this Court’s right to grant a remedy if it rules in Plaintiffs’ favor, 

Defendants have presumed the right – as if their “election” had been fair and undisputed – to 

selectively choose large numbers of new voters to again predetermine the outcome and deny this 

Court any opportunity to grant an effective remedy. 

The Board “can hardly complain that it will suffer irreparable injury if a preliminary 

injunction is issued because it brought the harm on itself.” HotJobs.com, Ltd. V. Digital City, 

Inc., 53 Va. Cir. 36, 46 (Fairfax County Cir. Ct. 2000). There is likewise no injury in being 

forced to observe “simple and fundamental principles of democratic government,” and to 

guarantee a free, accurate and uncoerced vote and vote count. Defendants’ tactics are 

unacceptable in any free society, let alone a professing house of worship. 

 The balance of equities favors Plaintiff, and the injunction should be granted. 

REQUEST FOR RELIEF 

 Accordingly, Plaintiff respectfully requests this Court to award the following relief: 

1. Enter a temporary and a permanent injunction ordering the Board to suspend election of 

any new members until: 

a. This Court has ruled on Plaintiffs’ case on the merits; and 

b. If this Court rules in Plaintiffs’ favor, a secret-ballot vote on the three purported Elders 

has been granted to all members – and only those members – properly on MBC rolls as of 

June 30, 2021; and 
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c. If this Court rules in Plaintiffs’ favor and Defendants fail to win the required seventy-five 

percent of the vote at the Elder election, a secret-ballot vote has been granted to all 

members – and only those members – properly on MBC rolls as of June 30, 2021, on the 

required vote of confidence in the entire Board of Elders. 

2. Should Defendants proceed with electing new members before this Court can rule on 

Plaintiff’s motion for injunctive relief, enter a temporary and a permanent injunction ordering 

that at the new secret ballot for the three purported Elders, and any vote of confidence that may 

be constitutionally required to follow, any members elected after June 30, 2021 may not 

participate in either of the aforesaid votes, and may resume voting privileges only upon the 

conclusion of any such constitutionally required vote of confidence. 

3. Such other and further relief as shall seem to this honorable Court to be just and prudent. 

      

       Respectfully Submitted, 

    

       Steve Gaskins 

       Michael Manfredi 

       Roland Smith      

       Kevin Elwell 

       Adam Jeantet 

 

       By Counsel 

 

 

___________/s/________________ 

Rick Boyer, Esq. (VSB No. 80154) 

FAIRCHILD & YODER, PLLC 

18264 Forest Rd. 

Forest, VA 24551 

Phone: 434-846-5470 

Fax: 434-385-1819 

Email: rick@fypllclaw.com 

 

 

____________/s/___________________ 
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James D. Fairchild, Esq. (VSB No. 83174) 

FAIRCHILD & YODER, PLLC 

18264 Forest Rd. 

Forest, VA 24551 

Phone: 434-846-5470 

Fax: 434-385-1819 

Email: jd@fypllclaw.com 

Counsel for Plaintiffs 

CERTIFICATION 

 

I, Rick Boyer, counsel for Plaintiffs, hereby certify that on this 15th day of December, 2021, I 

caused a true and accurate copy of this Memorandum to be served by electronic mail and U.S. 

mail upon the following counsel for Defendants in this matter: 

 

Brandon H. Elledge 

Christian Nagel 

Kevin D’Olivo 

HOLLAND & KNIGHT, LLP 

1650 Tysons Blvd., Ste. 1500 

Tysons, VA 22102 

P: 703-720-8600 

F: 703-720-8610 

brandon.elledge@hklaw.com 

christian.Nagel@hklaw.com 

Kevin.DOlivo@hklaw.com 

Counsel for Defendants 

 

 

         ___________/s/___________ 

         Rick Boyer, Esq. 

         Counsel for Plaintiffs 

 

 

 

 


